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Memorandum 88-42
Subject: Study L-2009 - AB 2841 (Probate Referees and other problems)

This memorandum presents suggestions for changes in AB 2841 raised
by interested persons and groups concerning the portions of the bill
that do mnot deal with probate referees. If, as a result of any
agreements reached with the probate referees, the Commission
reconsiders its decision to let AB 2841 die this session we will also
need to incorporate the changes in other portiens of the bill that
appear appropriate. If the Commission does not reconsider 1its
decision, we gtill need to review the suggested changes so that the
bill will be in good shape for introduction on the first day of next
session.

The staff recommends the following amendments to the portions of
AB 2841 that do not relate to probate referees. The relevant letters
proposing these amendments are attached to this memorandum as
Exhibits. For material relating to probate referees, see the First
Supplement to Memorandum 88-42.

The staff does not in this memorandum raise any points other than
peints the staff thinks are, or may be, gcod ones. The Commission
should therefore review the attached letters to see whether there are
any other amendments it wishes to add. The Commission should also
review the latest amended version of the bill, April 19, 1988, to be
sure that all amendments already made appear satisfactory.

We hope to approve the proposed amendments at the meeting without
further discussion unless a Commission member or other interested

person ralseg an 1ssue.

§ 3. Transitional provision

On page 25, line 3, our general Probate Code transitional
provision gives the court broad authority to vary the operative dates
of old and new law in case of substantial interference with the rights
of persons or the effective conduct of the proceedings. The

Legislative Counsel informs us that the effect of the enactment might



be 1limited or nullified as constituting an undue delegation of
legislative authority to the courts. (Sec. 3, Art. 3, and Sec. 1, Art.
IV, Cal. Const.)

In response, we would tighten up the language somewhat, thus:

{h) Notwithstanding—-any-—other-provision—ef—this section
of-of-the-new-lawy—4if-4n-the -epinion-ef-the-eourt If a party
shows, and the court determines, that application of a
particular provision of the new law or of the old law in the
manner required by thig section or by the new law would
substantially interfere with the effective conduct of the
proceedings or the rights of the parties or other interested
persons in connection with an event that occurred or
circumstance that existed before the operative date, the
court may meéi£y——4ﬂuy——applie&téeﬁ——e£~n%he——previaien x
notwithstanding this section or the new law, apply either the
new law or the old law to the extent reascnably necessary to
mitigate the substantial interference.

§ 1215, Manner of majiling

The staff plans to make the following amendment to the general

notice provisions on page 12, line 32:

1215. Unless otherwise expressly provided:

(a) If a notice or other paper is required or permitted
to be mailed to a person, notice shall be mailed as provided
in this section or perscnally delivered as provided in
Section 121s.

{b) The notice or other paper shall be sent by:

(1) First-class mail if the person's address is within
the United States. First-class mail includes certified,
registered, and express mail.

(2) Airmail if the person's address is not within the
United States.

(¢) The notice or other paper shall be depogited in a
post office, mallbox, subpost office, substation, mail chute,
or other like facllity regularly maintained by the United
States Postal Service, in a sealed envelope, with postage
paid, addressed to the person to whom it 1s mailed.

(d) The notice or other paper shall be addressed to the
person at the person's place of business or place of
residence, i1f known, or, if neither address is known. to the
berson at the county seat where the proceedings are pending,

£43 (e) When the notice or other paper is depogited in
the mail, mailing is complete and the period of notice is not
extended.




We have used the phrase "the person's place of business” instead of
"his or her office", as suggested by State Bar Study Team 1. See

Exhibit 3. A parallel change should be made in Section 1220{d), from
which Section 1215(d) i=s drawm.

§ 7060. Disqualification of judge
A new subdivision should be added to the judge disgqualification

statute on page 69, line 35, to preserve a transitional provision in

existing law that would otherwise be lost.

(c) The amendments made to former Section 303 by

Asgembly Bjll 708 of the 1987-88 Regular Session do not apply
in anv proceeding commenced before July 1, 1988,

7660, Summary disposition authorized
On page 80, lines 10 and 11, Charles Schulz, a member of State Bar
Team 3 (Exhibit 5), points out an ambiguity that should be clarified.

(b) Summary disposition may be made whether-or not-thera
i8—a--will-of -the -decedent—-in-existence, notwithstanding the
existence of the decedent’s will if the will does not name an
executory or if the named executor refuses to sct.

7664, Liability for decedent's unsecured debts

Charles Schulz (Exhibit 5) questions the policy of this section,
which appears on page 81 at line 14 of the bill. The section allows a
creditor to recover the decedent's debts from beneficiaries who receive
property under public administrator summary disposition authority. The
reagson the Commission added beneficiary 1iability is that creditors
receive no notice under summary disposition--it is analogous to the
affidavit procedure and thus the 1liabillity of beneficiaries is made
analogous to liability under the affidavit procedure,

On the other hand, it can be argued that there are significant
differences here from the affidavit procedure. The affidavit procedure
can be exercised immediately, whereas the Commission's draft requires
the public administrator to wait four months and pay claims that come
te the public administrator's attention before paying out funds to
beneficiaries, The affidavit procedure I8 exercised by the



beneficiaries themselves, whereas the summary disposition procedure by
the public administrator involves a public official in control of the
estate,

An alternative approach raised by State Bar Study Team 1 (Exhibit
3) is to require notice to be given to creditors. The staff does not
believe this is a viable alternative——it would convert a summary
procedure into a full probate proceeding, thereby destroying its

usefulness.

4 8002, Contents of petition
Charles Schulz (Exhibit 5) points out that it may be useful to

file a typewritten copy of a handwritten will whether or not the
handwritten will is8 holographic, ¥We would expand the relevant

provision on page 83, line 8, thus:

The petitioner shall attach to the petition a
photographic copy of the will. In the case of a holographic
will or other will of which material provisions are in the
handwriting of the testator, the petitioner shall alsc attach
a typed copy of the will.

§ 8113, HNotice involving foreign person

We would revise this section, which appears on page 87, 1line 186,
in accordance with a suggestion of Anne Hilker (Exhibit 6).

8113, If a citizen of a foreign country dies without
leaving a will or leaves a will without naming an executor,
or 1f it appears that property will pass to a citizen of a
foreign country, notice shall be given to the recognized
diplomatic or consular official of the foreign country in the
United States, if any.
The staff believes this addition Is appropriate, but that Ms. Hilker's
suggestion that the word "recognized" be deleted is not., The State
Department felt that recognition was important to aveid having to deal
with unrecognized diplomatic entities such as the PLO office in New

York.



§ 8121. Publication of notice

The law requires that notice of opening probate "shall be
published for at least 15 days,"” with a minimum of three publications
and at least 5 days intervening between the first and last publication
dateg. At the March meeting the Commission asked the staff to check
with the newspaper publishers to see whether the phrase "published for
at least 15 days" might not be clarified.

The staff has consulted with the California Newspaper Service
Bureau (Michael D. Smith, General Manager) on this matter. The
newspaper publishers believe the law requires the first publication to

cccur at least 15 days before the hearing.

The staff would clarify the statute to conform to existing
practice, as suggested by the Beverly Hills Bar Association. CNSB has
no problem with this. The staff would amend Section 8121(a) on page
87, line 34, to read:

Hetiee—ohall -be-—published—for--at-least--15—days———The
first publication date of the notice shall be at least 15
davs before the hearing. Three publications in a newspaper
published once a week or more often, with at least five days
intervening between the first and last publication dates, not
counting the publication dates, are sufficient.

§ 8252, Trial
Charles Schulz suggests the following clarification in Section
8252 on page 92, line 28, which the staff would make.

If the will is opposed by the petition for probate of a later
will revoking the former, it shall be determined first
vhether the later will is entitled to probate.

§ 8466, Priority of creditor
Anne Hilker (Exhibit 4) points out an ambiguity in the provisions
on page 102, line 34, relating to priority of a creditor for

appointment as administrator. The statute should make clear that a
person who has a higher priority (i.e., a relative of the decedent)
does not lose the high prierity 1f that person also happens to be a

creditor.



8466. If a person whose only priecrity is that of a
creditor claims appointment as administrator, the court in

its dlscretion may deny the appointment and appoint another
person,

8482. Amount of bond
Charles Schulz points out that the provision on page 104, line 3,

that refers to the amount of a perscnal representative's bond under
independent administration is inconsistent with the independent
administration statute. He is correct, and the general bond statute

should be conformed to the independent administration statute.

(3) If independent administration is granted as to real
property, the estimated waluwe—-eof -the-decedentlo-interest-in
the——seal—propesrty net proceeds of the real property

authorized to be sold under Part 6 (commencing with Section
10400).

§ 9053. TImmunity of personal representative or attorney

The Commission has decided as a temporary measure, in order to
alert practitioners to the requirements of the United States Supreme

Court in the Tulsa case, to add language to the Section 9053(¢) of the

notice statute. This would appear at page 129, between lines 12 and 13.

(c) Nothing in this chapter imposes a duty on the
personal representative or attorney for the personal
representative to make a search for creditors of the decedent
that are not reasonably ascertainable.

Comment. Subdivision (c} of Section 9053 is revised
consistent with the holding of the United States Supreme
Court in Tulsa Professional Collection Services, Inc. v. Pope
(No. 86-1961, April 19, 1988), that termination of a claim in
probate without actual notice to a Xknown or reasonably
agscertainable creditor violates due process of law.

§ 9399, Transitional provision for claims in litigation

The Commission has adopted the rule on page 133, line 35, that a
claim on an action pending against the decedent or commenced against a
decedent's estate before July 1, 198%, is governed by the applicable
law before July 1, 1989, and a claim on an action commenced after that
date is governed by new law. Mr. Elmore believes that as drafted the
statute is ambiguous, since the referemce to "action" could be
construed to refer to the probate proceeding rather than the action on

the claim. This could be clarified in a Comment, thus:

—6—



Comment. Section 9399 is an exception to the general
rule of Section 3 that the new law applies on its operative
date to pending probate proceedings. Where there has been
litigation commenced before the operative date either against
the decedent or against the personal repregentative, any
claim requirements applicable to the litigation are governed
by the relevant law in effect before the operative date and
not by the new law.

§ 10953. Account where personal representative dies, absconds, or

becomes Incapacitated
The Beverly Hills Bar Association (Exhibit 7) points out that this

gsection on page 138, 1line 23, inadvertently omits the following
language which was added to the law in 1987:

Extraordinary services for which a fee shall be allowed
to the attorney under this subdivision include those services
rendered by any paralegal performing the services under the
direction and supervision of an attorney. The petition or
application for compensaticn shall set forth the hours spent
and services performed by the paralegal.

The staff would add this provision to the statute, but will review the

provision In connection with the probate attorney's fee study generally.

§ 12201, Report of status of administration

If an estate is not promptly wound up, the personal representative
must file a report of the status of administration. The Beverly Hills
Bar Assoclation (Exhibit &) points out that in this situation the
personal representative may also have committed financial improprieties
that should be stopped and corrected before further time elapses. They
suggest that it 1s appropriate in the status report to inform
interested persons of the right to petition for an account, and that it
is proper for the court to require an account in an appropriate case in
connection with its hearing on the report. They would revise Section
12201 on page 138, line 158, to read substantially as follows:

12201, If a report of status of administration is made
under Section 12200:

(a) The report shall show the condition of the estate,
the reasons why the estate cannot be distributed and closed,
and an estimate of the time needed to close administration of
the estate.

{b) The report shall be filed with the court. HNotice of
hearing of the report shall be given as provided in Section
1220 to persons then iInterested in the estate, and shall




include a highlighted statement in substantjally the
following words: "YOU HAVE THE RIGHT TO PETITION FOR AN

ACCOUNT UNDER SECTION 10950 OF THE CALIFORNIA PROBATE CODE."

(e) On the hearing of the report, the court may order
either of the following:

(1} That the administration of the estate continue for
the time and on the terms and conditions that appear
reasonable, 1ncluding an account under Section 10950, if the
court determines that continuation of administration is in
the best interests of the estate or of interested persons.

(2) That the personal representative must petition for
final distribution.

The Comment should point out that the court may not order an account if
the walver or satisfaction provisions of Section 10954 (when account is
not required) are satisfied. The Comment also should peoint out that
verification is required under general statutory provisions; this is a
point that has troubled Lynn P. Hart (Exhibit 2).

§ 12202, Failure to make petition or report

For clarity, on page 159, line 5, the introductory clause of
Section 12202{(a) should be revised to read, "If the personal

representative does not petition for final distribution or make a

report within the time required by this chapter or prescribed by the
court.” This is a point made by Lynn P. Hart (Exhibit 2).

§ 12205. Sanction for fajllure to timely close estate

Lynn P, Hart (Exhibit 2) requests more precision in this section,
which we would achieve on page 160, line 7, by providing that the court
may reduce the commissions of the personal representative or fees of
the attorney "if the court determines that the time taken was within
the contrel of the ©personal representative or attorney whose

commissions or fees are being reduced and was not in the best interest

of the estate or Interested persons.”

§ 12206, Testamentary limitation of time for administration

The staff would make a slight revision in Section 12206 on page
160, line 12, to change an awkward reference, as suggested by Lynn P.
Hart (Exhibit 2).



12206. A limitation In a will of the time for
administration of an estate is directory only and does not
limit the power of the personal representative or the court
to continue administration of the estate beyond the time
Iimited limitation 3in the will if the continuation is

necessary.

Respectfully submitted,

Rathaniel Sterling
Asslstant Executive Secretary
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_GARRETT H. ELMORE

ATTORMEY AT LAW - ) 727 MIDDLEFIELD ROAD
REDWOOD CITY. CALIFORNIA 94063
TELEPHONE (4151 343-5047

P

' Current: P. O, BoX 643
= : _ Burling Tame , CA.94011

April 25, 1988-

Hon. Elihu Harris

author =nd Che~ir

goom 6000

state Capitol :

sacram:nto, CA. T _ .

94814 :

Re: Opwosition to parts Sf 4. 3. 2841- Creditor Claims ;f

Dear kr. Harris: Li
‘Phe enclosed proposed amendments (draft form) with backup

memorzndum are being sent to the Californla Law Revision Com-

m.ssion, attentibn_of MWr. Delfoully and lr. Sterling. | T

with the exception of my proposed 3ection 9356 (Ameniment 8),
I pelieve this material is directly relevant 1o the form of your.bill

Proposed Sction-9356_seems naterial for a future study.How-
ever, the remainder is seriously urged, as a2 thoushtful approach.

Respectfully,

;‘
J gt /7 ﬁéfﬂflﬂfl—t—_._
-_uprrett H. Zlmnmore

i«’//;C: California Law Revisinon Commission




o . Garrett Elmore Esq_'TEI. '
gonrtacts 5' cevt Hool > 415-%637
Burlingame, CA. 94011

RE: A. B. 2841 (Harris) Creditor Claims Am. Bill 3-15-88

Sugzested amendments (draft form)

Amendment 1

EN
%

" In Probate Code Section 554, subdivision (a), after "estate,” insert';

"Coverage" includes sums recoverable from the insurer for failure Y
of the insurer to perform its obligations.
Amendment 2

In Probate Caite Section 8964, after nreferees." insert: 8
Sec. 83. Section 9J00.5 is added to the Probate Code, to read:

9000.5 (a)lhe provisions of this chaptér are directory as ?
to each of the following: i\

{1) A claim for contribution, indemnity or reimbursement by :
a person who is or may be claimed to be seconﬁrilty liable, such
aé a surety or guarantor or employe; or principal, or who is or

»

may be claimed to be a joint tort feasor or a joint obligor, under =

contract or statute,when, at the time of decedent's death, the

Dean

claim is contingent and unliquidated and has not been reduced.” to

the form of e specific money demand that is presently due.

i
g

(2) Subject to express or implied statutory requirements to
the contrary, a cause of action or claim for relief that first
comes into existence Dbecause of actd,..events or transactions
that occutr after decedent's death.

' ¢B) This part does not limit the jurisdiction oi the

court having jurisdiction of the estate to apply equiisble prin-

ciples to avoid manifest injustice and extreme hardship. whether

or not the zranting of relief is specifically provided for by

this part.

T —



* Amendrent > 3

In Probate Codgé Section 9001, strike out "3ec.83" and insert:

Sec. 8305
smendment 4

In Probate Code Section 9002, strike out “Sec. 83.5" and insert:
Sec. B5.55.

VAmenémeﬁéu- 2
In Probate Code Section 91b3: strike out sub paragraoh (1) and‘!
sub paragraph (2) of subdivision (a) and insert:

(1) Neither the creditor nor the attorney representing
the creditor in the probate matter had actual knowledge of
the administration of the @tate within 15 days of the expiration
of the time provided in Section 9100. -

{(2) The claim relates to an action or proceeding pending
against the decedent at the time of death or, if nec action or
proceeding is pending, to a cause of action that does not arise
out of the creditor's conduct of a trade, business or profession
in this state under circumstances that compel an inference of
actual knowledge of administration of the estate within the
tiie speciried in sub paragraph (1).

(3) The petition is filed within jordéys after the creditor
hzs actual knowledge or, if actual knowledge is imputed under
sub paragraph (2), within 30 days after the date knowledge is
imputed,7br within such sdditional time, not exceeding 30 dayﬁ,
as the general personal representative or the court, upon petition,
with or without nofice, may allow.

Amendment 6 T o

In Probate Code Section 9103, subdivision {d) after "payment" :

insert:
(e) This section is cumulative to other remedies.

* 2
Insert: of the Bdministration of the esgtate.
2

L]

-
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Amendment 7

In Probate Code Section 9355, strike out subdivison (¢} and insert:

(c) If an insurer defending an action under Section 550
pays out money for the benefit of the decedent or the estate
of the decedent after the death of the decedent and claims the
rizht of reimbursement under the insﬁrance contract} trhe matter
is one for disposition 'ms an estate administration matter and no
claim is required. As to sums paid out or expenses incurred prior
to the decedent's death, the need for and form of claim depends
upon the circumstances. Except as required by law,amaurste claimed
by the insurer as reimpburseable by the insured shall not reducé
the amount of insurance coverage.

‘ Amendment 8
In Probate Code Section 9356. after "estate" insert:

g357. A claim 1is permltted but notrequired in any of the

following circumstances:

(a) When the cause of action or claim for relief is used
solély bg way of set off as provided in Section 431.70 of the
Code of (ivil Procedure or similaf law. J

(b) When the cause of action or claim for relief is asserted

T

by answer or cross complaint in an action brought by the decedent
or the estate and relates to the same transaction, occurrence or
series of occurences as the cause of action which is alleged

iR the complaint.

I

éﬁ'gc) When the cause of action or claim for relief is one
for contribution, indemnity or reimbursement with respect to

the underlying liability .issues in an action or proceeding pending

T R R, LA



-t decedent's death wnd a e¢leim on the linbility issues in
the actioon or proceedlng is timely filed by the plaintiff or
another party. )

(d) when the cause of action or claim for relief is oné
for contribution, indemnity or reimbursement with respect to a
contract or statutory oblizations on which the creditor and deced-
ent are co-oblizors or on which the liability of the creditor 1is
secondary, as between the creddtor ana the decedent, and a2 claim
on the oblivation is timely filed by the oblizee or other person
holdinz the oblization.

Am - ndment 9

In Probate Code Section g357, in the April text, after “filed." ;
insert: - o

9358. Except as okﬁerwise recuired by statute, a claim .
is not re-uired for allesed damages for injuries to, or death
of 2 person, for which no action is pending at decedent's death,
when, during the entire claim period, the creditor did not, and
in the exercise of reasonable diligence diligence could not, know
of the injury or death, znd the cause of action or claim for relief
was not an accrued, cause of action or accrued claim for relief.
within 30 days after discovery of the cause of action or claim
for relief thg'creditor shall give written notice to the general
personal representative or, il none, such persons as the court may

E.. ]

deslignnte, -

T

5271, The notice shall be entitled Special Notice of
Claim and shall state the claim in reasonable detail.The matter

s nall t.ereafter be handled as a natter arising after the death

ol T R L

of the decedent. =s to whicn the claims procedure does not apply.

Any zction or proceedlnp under *tnis section must be commenced w1th1nr-
T Y Arsrem e ¥ ﬂrp At r"'-'i‘h

i
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AJDENDUL
Probate Code Section 9370 (as per April Bill text¥.rike out
Section 9370 md insert:
9370. (a) An action or proceeding pending against the .- ,
decedent 2t the time of death may be continued against the
decedent's personal representative, if it survive, upon condition that
{1} A claim shall be filed as in other cases.
f2) within three months after notice of rejection of
claim or notice of formal =zuggestion of fact of deathi}n_the
action or proceeding, viichever is earlier, the plaintiff applies
to the court in whiech the action or proceeding is vending for an
order to substitute the personal representative as a party. i
(b) No recovery shall be allowed against decedent*s estate
unlcss proof is made of the filing of the claim.
(e¢) The personal repres:ntative may apply to the court
h-v'ng jurisdiction of the action or proceeding for an order of
temuorary abatement upon the ground that (1) no claim has been
file 4, or (2) a claim has been filed but h~s not been rejected, or é
{3) eppiication has not been made for subatitution, or 4) any orher.

ground warranting temporary abatement. ‘
(d) The requirements of this section are wiived by failure é

tp plead non complisnce as al ... affirmative defense of témporaryt.
abatement in the trial court.

Alternative

9370 * T e a s - .

In subdivision (a), strike out "first™ in sub roragrack (1)

3t:ike out sub paragraph (2)
Strike out "all" and insert "both" in subdivision (a)

N S NS ORI e €
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Contact: Perrett H. Elmore, Esqg.
P.0. 3ox 643
Burlingame, CA. 94011
Pel. 415-343-5047
April 24, 1988

Re: 4. B, 2841 (Harris)- Creditor Claim Part
*

demainine Criticisms And Explanation of Sugzested Amendments

Phe writer's views,as an jndividual attorney trying to act pro
bono, were expressed in & diffuse statement, copy to the LRC.

At the Warch 2 Asgembly Judiciary hearing, the writer spoke very
briefly in opposition, particulary expressing concern about loss
ot contribution and indemnity rizghts under the new Claims stztutes.

fhe LHC response to the writer's diffuse statement was disanpointing.

However, clarifications in drafting are understood to have. been
mede.What is left,as to the writer's objections to improve the bill
and bagic crocedures, appears in thissldiemorandum and attached draft
amendments.

Whetaer groups that seedm to have a direct interest such as trial
lawyers, lenders and collection agencies, would azree or disagree is un—
known. =

POTNDS AD SUGIESTED INMPHROVEMENTS

frirmative

Phis part of A. B, 2841 in its expected April form represents
a very desirable change, on the whole. The LRC form removes overlap-
ping provisions, organiges the new materigl well, and brings clarity
of statement. .

Neg-tive §

rresent Probate Code Section 720, relating to damages for injuries :
to person or wron<ful death, should not be repealed as proposed, with-
out bemngretained in a less broad form.

fhe procedure being provosed (April text) as to pending _actions
(see new Sec. 9370) has provisions that unfairly oburden plaintiffs
in pending civil actions guch for example as provisions that "stay"™
the civil action (which may be on the eve oIl trial) until the plaintiff
wfirst® files a claim, the personal representative goes through the

glzim and awnproves or rejects, and a limited time substitution is made.

g T

+ o At e TR T T e YT o1 -

*

iteferences are to code sections per darenh 15 bill text.Thc April -
amended form is not availmble to the writer yet. :

1l



Section 9000 enacted in 1987 as part of LRC work is a new
broad "eclaims" defidtion. It is integral to understanding how
the new claim procedure will work.

Unless it is clarified and unless the court’s power to treat
some claims as arising after death (not subject to claim) is re—
tained,the whole subject will remain a courtroom battle ground, in
ry opinion, for years to come. Litigation is expensive as well as
a consumer of judicial resource=s. A few code sections can avoid much
of it, in the writer's opinion.

Phe specific area of ambizuity is what is a "contingent” claim,
that will be "barredy unless timely filed. As illustrated by the
well known Learjet case in Florida, contribution and indemnity claims
can be barred even though there seemed no occasion for their filing
and even though the claimant may not have known his product was in-
voled in an accident. o __

Phe amendments here offered are intended to provide a proper
balance between creditor and heir interests. 'There seems some jud-
icial support for the writer's concern over "ironzate laws." After
numerous appellate decisions apwlying the "irongate" Florida version
of the Unirorm Probate Code, with reluctance,the Florida Suvreme Court
now seems t0 have wmade a sharp turn, by construing the 1974 Florida
statute as being no more than “rules of practice" and providing a
tgtatute of limitations ™ rather than:a "bar."

T R - - ———

A. B. 2841 now seems to present an opportunity to simplify the
paperwork by cutting down on certain types of "contingent" claims.
See draft amendments attached. The Paperwork Reduction Act princivles
sre notably im point.Clzim filing can be reduced in certain areas with-
out putting any substantial additional burden on the personal represent.
ative, in acguiring knowledge of the potentials.

%mendment Proposed Brief Zxplanation

3ed. 554 (am.) Makes clear the creditor is
entitled to any dam~ges recov-
erable even though policy limit
is exceeded. . ‘

Sec. 9000.5 (proposed) Nakes filing "directory” as to -
Sec. 9357 .- general contingent claims for

contribution (etec.)

Another section would skip

claim of this type if claim 7
is filed as to main pending i
action.If P. R, knows of main
action, the potential of related
claims should be assumed. i
A similar skip is pi ovided where
parties are co obligors (etc.} o
4he main oblization for which a
claim was filed. The Borba Farms

case (Jzn.l$58)involves these

k
'#‘ka.-‘gt‘ti gso. ’ l



Sec. 9103. Am.

Sec. 9355. Am.

=

Sec. 9357 (proposed)

See zlso supra

Ppoposed Section 9000.5
includes a provision per-—
mittinz the court to apply
equitable principles , even if
the. rehief is not specifically
provided for.The court in
probate is now a court of gen-
eral jurisdiction (Prob. €.
7050) Flexibility is permit-

ted by recoznizing inherent pow-
er. It probably would not be us-

1) Insert "probate” before matter

fhere may be different altorneys

2} Ahe exclusion of a “trade {etc

in this state fair, wording ad-
ded.The exclusion rests upon
guestionsble assumrtions, and(2)
should be completely removed,

“as arbitrary :nd discriminatory,

in the writer's opinion.

3)weording added chat allows

30 day extension.iss=mbling i fo
ation, tempor.ry =ab ences, etc.,
muke extension power needed.

4) Vording added to mzke clear

5ec., 9103 is not intended to be
the sole source of relief power.

This is an attempt to state

a rule. The preferred wording,
in the writer's Op;%ion, would
preclude a set of f/these monies
» rainst the creditor {deductible
s another matter), ans let the
inasurer go witrnout statutory :
guidance in other respects. Its.
contract provisgims are not
generally availabvle and may
vary.The insurer has dual int-
erests, includirg contribution .
claims,. and "defending"its "duty

It may be frankly conceded that
this section will be seen as '
"too radicgl" and needs study.
However, it is basically simple:
to understand.lt represents a
modest attempt to break the
strangldhdld .fhst. following
ancient statemen® blindly could
preduce. Not only is paper-
work reduced but the filing of
a claim in (1) znd (2) puts

the creditor in wh-t may be
called the "endangered litigant"
class without any real reason. -

)

- ERITY R AT

1




sec. 9358 (rroposed) Phis section is a new version
of present rrob. C. Sec.720.
In the famous Hurlim=zn case,
involvinz an injury not dis-
covered until sfter the claim:
pericd, an appellate court
held the c¢laim "bar*" in its
then forr constitutional, witl
out much discussion. Some com-
ment has been made that Sec.
720 was enacted to change the
Hurliman rule. As in the case
of Learjet (Florida) cited
above, it does not appeal to
one's sense of fairness t0 bar
a claim that coaxld not reason-
ably be known :nd that had not
"acerued" st decedent's death.
2he new version omits the
cut off of one year after
"accrual" and rroposes a
180 days =fter decedent's deat
cut off. Procedure after the
"notice" could be worked in oi-

iz not included. ,

- Cse  9370. 2m. . . The smended form proposed by
the Commission and included
in the Anril text does not
state exis:iing law.In additior
it includes 2 new creditor re-
ouirsment, i. e., that applic-
ation be made for substitutior

~of the versonal represent -tive
within 90 days after reject-.
ion of c¢claim. The last was
added by the Commission at
its March meeting which con-
sidered and did not take af- |
firmetive action on any of !
the Elmore proposed legislatin
ch-nses ,save a minor one.

Phe substitution requirement °
is an arbitrsry cne and inter-
venes in what are civil proc—|
edure matters. The matter is :
one for estate administration;
not for a claim “bar." The i
"condition" wording is contrar
to California cases.These
sreat non ¢laim in a pending
action as szround for a spccial
defense of temporary abatemen?
that is vaived unless “romoti)
. made. See paze 5 of attached .
A draft ~rendments,7or vrecont




Memo 88-42

EXHIBIT 2 —
Moy @3 789 14132 HOWARD,RICE Study L-Z00»  p.2
Law Offficen Of WENTY M HOWARD sl P IS CARLOTTI SN MINTERLY W ACALA
St T G o, YO HChaik 13 TRETTHY & MCANN FAULDG I SALANDE
mﬂum Wlw pu!!wmux-l' Pt A YLEN
‘..MI{D ICHALD W, CANADY B RATHDY WOCKE & AN oG H NaL
A JAME AOSTRTION © PrTI | BACH Py h s AW O U
RK:E Bcha WLk B KEALD K FAL R OTRMAN WA L KeDIEW
%fm-. JEPEY L KA MILIN 1, GO WALLIAM |, LAAATY
MARTIN . OLKE 1w P RART PR b ORI ¥ K0 AR AT
NEME]{QBK_‘ PRI b, IABCH TOARE 2L W AT T L THoMracH YIAE L TIERY
WL T HUITTON ALAN W TR HILANE L MOAEHRON preggic~y
STIVON & MarB SR UL STERAXT MASICH | CHHETON
CANADY Stk cousom St oare i o 000 opRT R MBI
P - oA mum WAALLA M. COMM* AN ¥ K
ROBERTSON it Hime BEL SR
EEAJ_K mmlﬂa'am SAARTHA K. S IICHAN TAMEY . LETEECH per v ey
RANNETH B RAIMAN JANTT A NOCN SR T R o Calarini
A Profussional Corporation
mmmmm
SEVENTH FLOCR
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TELEX & TWX 910-3723-7224 . May 3, 1988
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James V. Quillinan, Esq.
Diemer, Schneider, Luce & Quillinan
444 Castro Streex, guite 900

‘Mountain View, california 94041

Re: Wmm_nw—*m
Dear Jim:

of the changes suggested in ny latter to valerie of -
Marenh 8, 1988, only two were incorporated into the revisad
version of AB 2841. The suggestions which were not adopted
were ralatively minor, and are dascribed in paragraphs 1
(pertaining to §12200), 2 (pertaining to §12201), 5
(pertaining to §12206), and 6 (pertaining to §12250) of =Y
previous letter, a copy of which is attached for your,
conveniance. The only gubstantiva comment pertains to §12202
and concernsa the deletien of the currant requirement that a
gtatus report be verifiad., I don’t know that I have 2
problem if the LRC {s deletinyg this requirement, but I do
want to be certain the deletion is intentional.

Please call ne if you nave any questions.

Very truly yours,

y
LYNN P. HABT

LPH:bis
Enclosures

ce: Charles A. Collier, Jr.
James D. Devine
James C. Opel
Thecdors J. Cranston
valerie J. Merritt
Trving D. Goldring
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Valerie J. Merritt, Eaq.

Xindal & Anderson

555 So. Plower Strsat, 26th Floor
108 Angeles, CA 90071-2498

Dear Valerie:

comments to you.
areived from Bill.

I apologize for my delay in forwarding these
t was on vacation when my assignment
My comments on pagaes 153 through 157 of

AB 2841 follow:

1.

“- 2.

3.

4

v Saction 12200. The language #the following times” found

> on line 13 is awkward. This sentence might be ravised

“-to read: “The personal representative ghall either

-~ petition for an order for final distributicn of the
estate or make a report of status of adninistration as

" follows:”,

Section 122031. Current law requires that a status
report be verified. Proposed Section 12201 dces not
{include this requirement. 1Is this a deliberate
omission?

gection 123902, I racommend that the words ~for final
distribution” be inserted after the word *petition”
found on line 39.

. This section provides for the reduction
' of commiesions and fees if the time taken for
ﬁ_administration of the estate excesds the time allowable.
c:1¢ is not clear under the proposed language whether only
the commission or fee of the party responsible foT the




MAY'@3 88 14:34 HOI-I'-‘RD,R-I_CE

( - ¢

Valerie J, Merritt
March B, 1588
Page 2

delay may be raduced or whethar the commission or fee of
either party may be reduced as a rasult eof dalay within
the control of only ona party. For instance, it is
arguable that the attorney’s fee may be reduced as a
result of delay within the controcl of the executor (and
not the attorney). I believe the language contained in
the current statute ie more clear in epecifying that thas
cogmission or fee of the responsible party only may be
reduced,

5. | Bection 12208. The raference on line 10 to *time
lizited” is awkward. I rscommend a change to *time
limitations stated in the will~”, '

6. Section 12250. Line 17 refers to appropriate
*receipts®, while line 18 rafers to the £iling of 7a
raceipt, The use of the plural or singular form should
be consistant.

Pleage call me if ycu have any'qucstians.

Vary truly yours,

, AT

LYNN"P. HART
LPH: joh

c¢: Charles A. Collier, Jr.
James D. Devine
James C. Opel
Theodore J. Cranston
James V. Quillinan
Irving D. Goldring
William V. Schmidt
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EXHIBIT 3

ESTATE PLANNING, TRUST AND

PROBATE LAW SECTION

555 FRANKLIN STREET
SAN FRANCISCO, CA 941024493
(415) £61-8200

May 2, 1988

Mr. John H. DeMoully

Executive Director

California Law Revision Commission
4000 Middlefield Road, Room D-2 -

, Palo Alto,

CA 94303

Re: LRC Memo 88-31 & AB 2841

Dear John:

Study L-2009

Emvcativr Comt i

Dt KEITH BILTER, Sen Francins
OWER G. FIORE. Sax fow

IRWIN Dx GOLDRING, Las Angeies
JOHN A GROMALA, Eurde
LYNE P HART, San Fruacise
ANNE K. HILKER, Les Angeia

WILLIAM L. HOISINGTON, San Fruncisce
MEATRICE LAIDLEY LAWSON, Lor Aageics

JAY BDSS MacMAHGN, San Rafard
VALERIE J. MERRITT, Lar Augric
BARBARA | MILLER, Outlend
BRUCE 5. ROSS. Las Angrict

- STERLING L ROSS, JR., Mul Vatle

ANK E. STOODEN, Los Aungeler
JANET L. WRIGHT, Fresme

CA AW REV. COMM'N

~ MAY 03 1988
R3CRIVED

I have enclosed a copy of Team 1's report on Memo 88-31 and AB

2841 and Anne Hilker's Report of AB 2841.
reviewed by the Executive Committee.
the technical and substantive review o

Your cooperation is most appreciated.

" JVQ/h1
Encls.

cc: Chuck Collier Jim Opel
Keith Bilter Jim Devine

Irv Goldring Ted Cranston

Attorhey at Law

Valerie Merritt

The reports have not been
The reports are to assist in
f those sections involved.
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James V. Quillinan, Esq.
Diemer, Schneider, Luce
& Quillinan
444 Castro Street, Suite 500
Mountain View, California 94041

Dear Jim:
This is a follow up to

line comments on
amendments as made are acceptable;

the amended version of AB2841.

your request for line by

The
we only have remaining

the question of changes we had previously requested as to

which the amendments have not been

at the meeting, I will still look
amendments. .

Best regards.

cc: D. Keith Bilter, Esg.
Irwin D. Goldring, Esqg.
Charles G. Schulz, Esq.
Leonard W. Pollard, II, Esq.
H. Neal Wells, Esq.
John A. Gromala, Esq.
James C. Opel, Esqg.
James D. Devine, Esq.
Valerie J., Merritt, Esq.

7062m

As you indicated
next round of

made.
for the

Sincegrely,

Anne K. Hilker
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REPORT

TO: JAMES V. QUILLINAN
CHARLES A. COLLIER, JR.
VALERIE J. MERRITT
D. KEITH BILTER
IRWIN D. GOLDRING
JAMES D. DEVINE
JAMES C. OPEL
THEODCRE J. CRANSTON
THE EXECUTIVE COMMITTEE IN GENERAL

FROM: WILLIAM V. SCEMIDT, STUDY TEAM NO. 1
DATE: APRIL 29, 1988

SUBJECT: LRC MEMORANDUM 88-31
AB 2841 (1988 PROBATE LEGISLATION -— AMENDMENTS)

The members of Study Team No. 1 held a conference call
on April 29, 1988. Charles Collier, Richard S. Kinyon,
Sterling S. Ross, Jr., Michael Vollmer and William V. Schmidt

participated. Lynn P. Hart did not participate.
We have the following comments:

Status of Portion of AB 2841 Relating to Probate Referees:

The members of our committee read and reviewed this
portion of the memorandum with interest. However, we feel
that the Commission should make the decision and that it is

inappropriate for ocur Study Team to take a position.

We do feel it is appropriate to comment on scome of the
changes made from the Bill as introduced. Most importantly

we feel that the existing waiver procedure should not be
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changed. We do.not feel strongly about thé $250 cap and we
would not object to its elimination. We also do not feel
strongly about this separate inventory and appraisal. We
feel, and we believe that the majority of the members of the
Executive Committee of our Section feel, that the combined
inventory and appraisal system has worked well over the years

and we certainly would not object to its retention.

§ 401. oQualifications for Appointment:

Satisfactory.

§ 404. Standards for Probate Referee:

We agree with the staff and the Controller.

§406. Political Activities of Probate Referee:

Again we agree with the staff.

§ 1215, Manner of Mailing:

We basically have no cbjection with the addition of new
subdivision (d). We would, however, suggest the words “his
or her" be removed and'bE'replaced with the word "person's".
Please note that the words "person” or "person's" are used in
other portions of the statute. Also, if the person to whonm
notice is given is an entity such as a corporation the words
"his or her" would be inappropriate.

We also feel that the words "place of business™ are
preferably to the word "office." We would therefore suggest

that the section be modified to read substantially as

-
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follows: "The notice or other papers shall be addressed to
the person at the person's place of business or place of

residence..."

g 7050, Jurisdiction and authority of Court er Judge:

Satisfactory

§ 7060. Disqualification of Judge:

Satisfactory

§ 7660. Summary Disnosition“Authcrized:

Satisfactory

We would like to commend Charles Schulz on his good work

as it appears throughout the memo.

§ 7664. Liability for Decedent's Unsecuired Debts:

Dick Kinyon suggests that consideration be given to
changing the statute to require that notice be given to
creditors. If this makes sense it could solve the dilemma
posed by the staff. Otherwise, we are faced with a policy
decision which seemingly chooses us to favor either the
creditor or the beneficiary. If this decision is to be made

we feel that it should be made by the Commission.

§§ 8000, 8002, 8113, 8121, 8252, 8276, 8466, and 8482 are all

gatisfactory. We again commend the work of the staff, Anne

Hilker ané Charles Schulz.
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S 3903.7 Waiver of Appraisal by Probate Referee:

" his new subdivision {d) proposed by the staff
' néééssarlly touches upon the changes made in the Bill at its
" first amendment concerning the probate referees. We prefer
the provisions of § 8903 as they appeared in the Bill as
origlnally introduced and before the March 15, 1988
| amendment.
'"L'-WE'feel that the March 15 amended provisions set the
éfoundwork-for an adversarial system between the referees and
' the attorneys. We may well be fighting with each other in
court on numerous occasions. This would have a detrimentél
affect ‘on the relationship of those same referees and
attorﬁeys in subsequent matters. Ideally, the attorneys and
ééféfeEé should work smoothly together in a friendly
atmosphere. We are féarful that this ideal will -degenerate
1ﬁ%o an unfriendly, perhaps hestile, adversary syétem. Qur
first;pfeferénce therefore, is that § 8903 be restored to its
;;iglnal language as introduced.

1f the provisions of § 8903 cannot be restored to its
;riginal provisions as introduced, then we feel that the
moﬁification proposed by the staff is proper to put scme
teeth in the statute and to prevent referees from routinely
and arbitrarily opposing all, if not most, petitions for
their waiver. We sincerely believe that some referees would
be inclined to do soO.

We also feel that 1imiting the new language to real

‘property only does not sclve the problem. This could easily
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be changed by anotner amendment or by subsequent legislation

. ¢o include all property.

§§ 8904, 9350, 11004 and 11951:

Satisfactory.
Respectfﬁlly submitted,
STUDY TEAM NO. 1
By: William V. Schmidt |
WVS/ds
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REPORT

- 103 JAMES V. QUILLINAN

CHARLES A. COLLIER, JR.

VALERIE J. MERRITT

D. KEITH BILTER -

IRWIN D. GOLDRIKG

JAMES D. DEVINE

JAMES C. OPEL

THEODORE J. CRANSTON

THE EXECUTIVE COMMITTEE IN GENERAL

FROM: WILLIAM V. SCHMIDT, STUDY TEAM NO. 1
DATE: APRIL 29, 1988

SUBJECT: ASSEMBLY BILL 2841 AS AMENDED APRIL 19, 1988

This report is prepared pursuant to the April 26, 1988
memorandﬁm from James V. Quillinan to each of the members of
Study Team No. 1 as well és Anne Hilker, Ted Cranston, K.
Palsam and Charles Schulz. A copy of the Bill as amended

April 19, 1988 was enclosed with the memo.

I have asked each member of Study Team No. 1 to report
séparately in regard to that portion of the original Bill
which was previously assigned to them. Chuck Collier has the
material cove:ed'on pages 1 through 15 and pages 25 through
33: Terry Ross, pages 36 through 52 of the original Bill:
Michael Vocllmer pages 55 through 69; Richard Kinyon, pages
338 through 151; Lynn Hart, pages 153 through 157.

This report will cover the material contained within

pages 111 through 127 of the original Bill. It follows up on
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my earlier report dated February 19, 1988 on the same matter.
I have reviewed our earlier report and all of the ﬁatters set
forth therein have been implemented with one exception which
now has been satisfactorily exp{ained to me by Nathaniel

Sterling in his letter to me dated March 21, 1588.

I am happy to conclude therefore that Chapter 1, Chapter
2 and Articles 1, 2, 3 and 4 of Chapter 3 of Part 3 entitled
ﬂ"INVEHTORY AND APPRAISAL" (Sections 8800 through 8964
' appearing on pages 115 through 128 of AB 2841 as amended
April 19, 1988) appear to have eliminated the typographical
mistakes. However, such sections have otherwise clearly been
modified from the original Bill. The amendment on March 15,
1988.changed several portions of the sections dealing with
the Probate Referee and the Inventory and Appraisal-which
have been discussed by the staff in the first portion of

Memorandum 88-31.

In my February 19, 1988 report on AB 2841, pages 111
through 127, I stated that Sections 9001 through 9257 (which
now appear on pages 128, 129 and 130 of the Bill as amended
Bpril 19, 1988) dealt with the subject of creditor's ciaims
which was not a subject that Study Team No. 1 had previously
been assigned to review. To my knowledge this general topic
had been consistently assigned to Study No. 3. I expressed
my discomfort in trying to review these sections. I have
therefore today called Anne Hilker, Captain of Study Team No.

3, and requested that she report to you on these sections.

-
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She agreed to do so and will report directly on them and in

her repert which will cover those portions of AB 2841

previously assigned to her team.

{

Respectfully submitted,

STUDY TEAM NO. 1 -
BY: William V. schmidt

-*

wvs/ds
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April 4, 1988

Mr. John H. DeMoully K AW MV, COMM™
Executive Director

California Law Revisiocn Commission ' APR 05 1988
4000 Middlefield Road, Room D-2

Palo Alto, CA 94303 gzeerven

Re: AB 2841 (Partial)

Dear John:

I have enclosed a copy of Anne Hilker's technical report on AB
2841.. The report represents the opinions of the author only. The
Executive Committee has not reviewed the report. The report is to
assist in the technical and substantive review of those sections

involved.

JVQ/hl

Encls.

¢c: Chuck Collier Jim Opel Valerie Merritt
Keith Bilter Jim Devine

Irv Goldring Ted Cranston
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March 30, 1988 Reply to:

Anne K. Hilker, Esq.

Gibson, Dunn & Crutcher
333 South Grand Avenue
Los Angeles, CA 90071

James V. Quillinan, Esq.
Diemer, Schneider, Luce
& Quillinan
444 Castro Street
Suite 900 .
Mountain View, California 94041

Re: Line by Line of Draft Version of
AB 2841

Dear Jim:

I have reviewed the draft of AB 2841, pages 77 to
111, with respect to our line-by-line comments prepared in
November of 13987. I have not heen able to review whether
our requested changes to the legislative comments have
been incorporated. However, almost all of our changes
have been included with respect to the statute, and I will
note here only the exceptions:

1. For section 8000, we requested that the
"second sentence of subparagraph (b) have its own section,
to be headed "Effect of Loss of Will on Petition for
Probate.® This was not included. However, I do not see
it as a major difficulty. '

2. An item about which I think we should be

; concerned is the failure in Section 8270 to include a

! cross reference to Section 8225 with respect to the date
of the entry of the minute order. Section 8270 contains
the period of the running of the will contest. Without at
least a cross reference or other emphasis, the fact that
the date of the entry of the minute order may differ from
the entry of the court order may continue to be a trap.
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James V. Quillinan, Esq. '
March 30, 1988
Page 2 '
- !
| /
3. We had earlier asked for use of residence
instead of domicile within the jurisdictional sections.
The new sections retain both concepts. Since we have

lived with this for some time, I do not think this is a
significant problem.

q. In Section 84686, we had asked that the

‘secticn preserve the priority of a relative who is also a

creditor. This was not picked up, but again may not be a
substantial problem.

Respectfully submitted,

Anne K. Hilker
Captain, Team 3

cc: D. Keith Bilter, Esq.
Irwin D. Goldring, Esq.
Charles G. Schulz, Esgq.
Leonard W. Pollard, II, Esqg.
H. Neal Wells, Esq.
John A. Gromala, Esq.
James C. Opel, Esq.
James D. Devine, Esq.
Theodore J. Cranston, Esg.
Hermione K. Brown, Esq.
Valerie J. Merritt, Esgq.

AKH: kt
NY:20621
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EXHIBIT 5

ESTATE PLANNING, TRUST AND

PROBATE LAW SECTION
THE STATE BAR OF CALIFORNIA

555 FRANKLIN STREET
. SAN FRANCISCO, CA 94102-4498
(415) 561-8200

April 4, 1988

Mr. John H. DeMoully

Executive Director

‘California Law Revision Commission
4000 Middlefield Road, Room D-2
Palo Alto, CA 94303

Re:

Dear John:

AB 2841 (Partial)

Study L-2009

Eventioe Commi
DL KETTH BILTER. Sen Fraactsce

OWEN G. FIORE, San fose

IRWIN D. GOLDRING, Las Anpeler

JOHMN A GROMALA, Exmia

LYNN F. HART, Sen Francisce

ANNE K. RILKER, Los Angeler

WILLIAM L HOISINGTON., Sen Francisea
BEATRICE LAIDLEY-LAWSCIN, Lo Axgrter
JAY ROSS MacMAHON, San Rafad
VALERIE } MERRITT, Lot Anpries
BARBARA J. MILLER, Octiond

RRUCE S. ROSS, Lar Angeles

STERLING L ROSS, JR., Mul Vailey

ANN E. STODDEN, Lor Angrier

JANET L. WRIGHT, Freme

K UAW PV, CORN'N

APR 0 6 1988
gké gy s

I ﬂave enclosed a copy of Charles Schulz's, a member of Team 3,

technical report on AB 2841.

The report represents the opinions of

the author only. The Executive Committee has not reviewed the

report.

The report is to assist in

review of those sections involved.

JVQ/hl
Encls.

cc: Chuck

Collier
Keith Bilter
Irv Goldring

Jim Opel Valerie Merritt
Jim Devine

Ted Cranston

the technical and substantive

grney at Law



LAW OFFICE OF
CHARLES G. SCHULZ
817 BYRON STREET
POST OFFICE BOX 1209

Pato ArrTo, CALIFORNIA ©4302
TELEPHONE (413 32e-80820

April 1, 1988

James B. Quillinan, Esdg.

Diemer, Schneider, Luce & Quillinan
444 Castro Street, Suite 200
Mountain View, CA 94041

Re: Line by Line of Draft Version of AB 2841

Dear Jim:

Having received Ann Hilker's letter to you, March 30, 1588, and
not knowing how much of this has already been covered, I am
writing just to you and her with some of my own observations.

I am referring to the March 15, 1988 version of AB 2841.

1. Section 7660(b). The way this sentence reads, it is
unclear whether there are three separate situations in which
summary disposition may be made (no will, will does not name an
executor, or named executor refuses to act) or whether the last
two "if" clauses modify the situation in which a will exists.

2. Section 7664 states that a person to whom property is
summarily distributed is personally liable for the unsecured
debts of the decedent. But section 7662 directs the Public
Administrator to pay claims presented befors distributing the
decedent's property. Why should perscnal liability continue to
the distributees? This sounds like a mini-probate without the
normal protections. Probably, the creditor would be unsuccessful
in pursuing a claim part of which (or perhaps all of which) had
already been paid by the Public Administrator, but some collec-
tion bureaus are quite aggressive.

3. Section 8002(b) (1) refers to attaching a typed copy of a
holographic will. What about a will which is handwritten but
witnessed? I sometimes have to do this, in emergency situations.
Would it be better to refer to a will in which substantial
portions are in handwriting, as well as a holographic will?

4. Section 8252(a). In line 30, I suggest the word "will"
be added so that the line will read "shall be determined first
whether the later will is entitled to probate".

S S PP ROIIU P R IYRS T L LT




James V. Quillinan, Esq. :
Page two : April 1, 1988

5. Section 8401(a). "Appointment™ is misspelled in line 32.

6. Section 8404(c). Does this change indicate that the
comra has been removed after the word "is"?

7. Section 8482(a)(2). The question is whether the
estimated value of the decedent's interest in real property, for
bonding purposes under IAEA, should be the net or gross value of
the decedent's interest? Probate Code § 10453(a), effective July
l, 1988, uses the concept "estimated net proceeds of the real
property authorized to be sold under this part®. I prefer the
concept of "estimated net proceeds" because it is simpler to
calculate: estimated value less encumbrances. However, the
current law for bonds, I believe, is—that—the court generally
.considers gross values. The only exception which is creeping
into the law has to do with the setting of bond for representa-
tives who have the power to sell real property without going
through the court confirmation process.

Sincerely,

CHARLES G. SCHULZ
CGS:bh ' - .

cc: Ann K. Hilker, Esq.
Gibson, Dunn & Crutcher
333 South Grand Avenue : : -
Los Angeles, CA 90071

w s -

et e i e i Y ST 3T T ST AT A i i




Memo 88-42 EXHIBIT 6 Study L-2009 -

Chosr

D KEITH MILTER, Sun Fancise
Fier-Chair
IRWIN D GOLDRING, Lo Angela

dlpioors

KATHRYN A. BALLSUN, L Angwis
HERMIONE K. BROWN, Lar Angric
THEODORE J. CRANSTON, La_fella
LLOYD W. HOMER, Cowphali
KENNETH M. KLUG, Frane
JAMES C. OPEL, Lar Augria
LEQNARD W. POLLARD, If, S Duspe

' ESTATE PLANNING, TRUST AND

PROBATE LAW SECTION
THE STATE BAR OF CALIFORNIA Po—

DL KETTH BILYER, Sax Funcises

OWEN G. FIDRE, Sex fas

TRWIN D GOLDRING, Las Angelss

JOHN A, GROMALA, Eurvks

TXNN P. HART, Sm Francises

ANNE K. HILKER., Lar Anprict

WILLIAM L. HOISINGTON, Sen Fawins
BEATRICE LAIDLEY-LAWSON, Las Angeic
JAY ROSS MacMAHON, Sun Rafond :
VALERIE . MERRITT, Ler Angeiar
MARBARA J. MILLER, Oublead

G

JTLL AN Y. SCHMIDT. Cora Mo $55 FRANKLIN STREET SR o T et vy

HUGH NEAL WELLS, [I1, froiu SAN FRANCISCO, CA 94102-4498 ANN E STODDEN, Lar dageles

JAMES A WILLETT, Sacwmie {415} 561-8200 MNE]‘LWRIGH‘I‘. Freonw
BLAMN-SOBERDON, Sea Francine

FRES ZA May 3, 1988

BY FEDERAL FEXPRESS

James V. Quillinan, Esq.

Diemer, Schneider, Luce
& Quillinan

444 Castro Street

Suite 900

‘Mountain View, California 94041

Dear Jim:

The following reviews changes in pages 77 through
111 of the amended version of 2841 as well as pages
128-30, per Bill Schmidt's request.

First, please note that none of the changes
commented on in my letter to you cf March 30, 1988, have
been made.

_ Of the substantive changes in the amended
version, I had the following questions and comments:

1. Section 8113, page 87: This prescribes
notice to a foreign county's "recognized diplomatic or
consular official.” While this is an improvement in that
it no longer requires ascertainment of the existence of
“treaty rights," the type of recognition contemplated is
still unclear. Perhaps elimination of the word
“recognized” and insertion of the words "if any" at the
end of the sentence would solve this problem.

2. Section 8441(b): The addition of priority,
in the court discretion, to a statutory taker entitled
under intestacy to more than a nominee who takes under a
will, is a substantial change. 1Its major difficulty is



James V. Quillinan, Ecq}
May 3, 1988
Page 2

that it is not a priority at all, but an exception to the
general rule of priorities. For this reason it might be
an improvement to restate the italicized language to apply
the prlorlty "unless a person who does not take under the
will is entitled to statutory interest that is a
substantially greater portion of the estate than the
devise to the person who takes under the will. 1In that
case the foregoing priority does not apply.”

3. Page 112, Section 8547(b): This change
permits the special administrator to receive commissions
for extraordinary services on settlement of the special
administrator's final account. This appears to solve an
ambiquity that existed in the prior draft.

) 4. Pages 129-30, amending section 9103: Why
has the standard of proof {(clear and convincing} been
eliminated? Now the creditor must “establish" the
elements of the claim, but no standard is indicated.
*Clear and convincing‘ should be returned to the statute.

L 5. Page 130, line 29: This is an apparent
change in cross reference in light of the addition of
Sections 9350 et seq. to the code. 8Since these sections
add the claim litigation procedure, this is an appropriate
change,

Sincerely,

L

Anne K. Hilker

AKH:bm
cc: Charles A. Collier, Jr.
James D. Devine
James C. QOpel
Theodore J. Cranston
Valerie J. Merritt
Irwin D. Goldring
71682m
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= Memo 88-42 EXHIBIT 7 Study L-2009

Phyllis Cardoza ' N00 Glendon Avenue, Suite 1599

 Independent Legal Rssistant Los Angeles. California 90024

(213) 879-4174

May 3, 1988 ' - (Q13) 208-6087

California Law Revision Commission
4000 Middlefield Road, Suite D-2
Palo Alto, CA 94303-4739

Attn: Nathaniel Sterling, Esg.,
Assistant Executive Secretary

'Re: Study L-2009 - AB 2841 (1988 Probate Legislation)

Section 10953 - Accounting for deceased pers rep

Dear Commissioners:

In transferring former §932 (yellow copy attached) to new §10953,

it appears that the addition made by Chapter 358, §3, Statutes of
1987, was inadvertently left out. We see that another part of Chapter
358 has been retained, with amplification, in new §10823, Services of
Paralegal Performing Extraordinary Services, as shown in memorandum
88-32 dated 4-4-88 (pink copy attached).

We would therefore sﬁggest that the §10823(b) language either be added
to §10953{d)} or be a separate subsection {e) of §10953.

Respegtfully submitted,

Executive Vice Chair, Legislative Committe
Probate, Trust and Estate Planning Section
BEVERLY HILLS BAR ASSOCIATION
PC:lc :
cc: All members
Bruce D. Sires, author of AB 1334 (Chapter 358) -
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whom it was made; but the total amount of such
allowances in all his accounts must not excesd two
thousand five hundred dollars ($2,500). (Stars. /931,
281, § 930 Amended by Stats.]968, c. 58, § 1)

Cross Refereaces
Apprwdm‘r:j:cﬁonofchimsbyjudgc.m“ 710, 711,
Praennﬁm'mdpamutofchinu.sec§7€ﬂetseq.
Spuidndministnmr.mriﬁedacuountnf.ue§467.
Veification of claims, see § 705.
V‘ouchu:.mquimumu.m§92§.

§ 930.5. Repealed by Stats.1939, ¢, 761, § 6
See, now, §§ 541.5, 1127, 1556.5.

§ 931. Order settling and allowing account; conclu-
siveness; rights of persons under legal disability;
order a5 prima facie evidence

The order settling and allowing the account, when jt
becomes final, is conclusive against all persons interested
in the estate, saving, however, to persons under legal
disability, the right to move for cause to reopen and
mminetheaocount,ortoprowedbyactionagainstthc
executor or administrator or his sureties, at any time
before final distribution; and in any such action such
order is prima facie evidence of the correctness of the

account. (Staes I931, ¢ 281, § 931)

. Cross References

Appeahable orders, see § 1240,

Decree of distribug lusiveness, see § 1021,

Determining heirship, conclusiveness of decree, sae § 1192

Fiml distribution, gencrally, ses § 1020 et seq.

Jodgment or final crder, conwclusiveness, sce Code of Civil Procedure
§ 190

Jodicial orders, dispunable presumption, sce Code of Civil Procedure
§ 1909,

Jurisdictional facts, recital of unnecessary in orders and decrees, see
§ 1220,

Letters of sdministration, conclusiveness of order pranting, sec § M2

Orda'.deﬁnilion,secCodcnl'Civilecadurc§ 1003,

Prnhteofﬁll.nonclusivmm.mﬁﬁd.

Settlement of account, showing of entberzlement, waste or mismanage-
ment, see § 524

Sumumakingmfmpﬁmfadenidmufnothufam,!eeﬁvidmu
Code § 602

Subsequent  administration following final settbement of cstate, see
§ 1067,

§ 932. Accounting for deceased or incompetent execn-
tor or administrator; accounting by attorney; fee;
services of paralegals

(a} If the executor or administrator dies or becomes
incompetent, his or her accounts may be presented by his
or her personal representative or conservator to, and
settled by, the court in which the estate of which the
Pperson was executor or administrator is being adminis-
tered, and, upon petition of the successor of the deceased
or incompetent executor or administrator, the court shal)
compel the personal representative or conservator of the
deceased or incompetent exccutor or administrator to
render an account of the administration of his or her
testator or intestate, and shall settle the account as in
other cases.

¢ 338 § 3) A
e ———

ADMINISTRATION OF ESTATES 142

Dir. 3

(b) In the event the executor or administrator dies or
becomes incompetent and there is no personal Tepresent-
ative or conservator appointed for his or her estate, or he
or she absconds, then the court may compel the attorney
for the absconding, deceased, or Incompetent executor or
administrator or attorney of record in the estats proceed-
ing to render an account of the administration of the
absconding, deceased or incompetent executor or admin-
istrator to the extent that the attorney has information or
records available to him or her for the purpose. The
account of the attorney need not be verified. A fee shall
be allowed to the attorney by the court for this extraordi-
nary service.

pervices rendered by any paralegal performing the servi
s under the direction and supervision of an attorney.
he petition or application for compensation shall set
orth the hourg _spent 3
paralep 281, § ¢ Amended by
Stats. 1933, . 969, § 9 Stats I949, c. 1343, § 1. Stas
1963, ¢ 750, § 1. 5tats 1979, c. 730, § 105; Stars 1987
———

1334

Cross References
Accounting after muthority revoked or ceases, see § 923,
. Antorney’s feca, generally, sex §§ 910, 911,
&mpensnﬁmofgmrdim,mm.mdmmq.mi 2640 et 30q.
ips, ses § 1800 et seq

Fee for attorney rendering account for desd, incapacitated or sbacondisy
guandian or conservator, sec § 2632

Incompetency, sec § 401,

lususnce of letters of administration with will annexed on desth or
ncompetency of executor, se §§ 406, 512

Special sdministrators, appointment, see § 460,

§ 933. Waiver of accounting or acimowledgment of
receipt of entitlement; execation; report of fees or
commission

(a) The executor or administrator is not required to
render an account when all perscns entitled to distribe-
tion of the estate have executed and filed one of the
following:

(1) A written waiver of accounting.

(2) A written acknowledgment that the person has
received the share of the estate to which be or she &
entitled.

{(b) The waiver or acknowledgment under subdivisioo
(a) shall be executed as follows:

(1) I the distributee is adult and competent, by the
distributee.

(2) If the distributee is a minor, by a person autho-
ﬂzadmmdvemoneyorpmpmbdongingtotbe
minor. If the waiver is executed by a guardian of the
estate of the minor, the waiver may be exacuted without
the nesd to obtain zpproval of the court in which the
guardianship proceeding is pending.

{3) If the distributee is a conservatee, by the conserva-
tor of the estate of the distributee. The waiver may be
executed without the need to obtain approval of the coun
in which the conservatorship proceeding is pending.
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(4) If the di
if the named ¢
the court.

(5 If the ¢
representative,

{c) Notwith;
tor or adminis
account would
amount of fee
executor or a
setting forth
. {d) If any be
an accounting ¢
o 431, § 20)

ARTIC]

Article 4
§ 48, operm

For anott
Expenses, an
923, § 485,
post.

Presentation and pay
§ 950. Expense:

The debts of th
tion and the charg

following orger:

(1) Expenses o

(2} Funeral ex;

(3) Expenses o

{(4) Family allg

(5) Debts havin
States;

(6) Wages, to
{3900), of each em
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death of the empis



§ 10823. Services of parelegzl porfcerming extraordinzry services

10823. The attorney for the persenal represeuntative may be

allowed compensation for extraordinary services by a paralegal

- P R - e e ey
¢ ot r— e ks n s R [P, e = e e cae o+ w . . .

performing the extraordinary services r'u-nder' the - direction and
supervision of an attorney. The petition for al_iowancé -of c&ihﬁensation
for extraordinary services shall include a statement of thé ﬁdurs speﬁt
and services performed by the paralegal. In determining t]ie amount of
compensation to be-allowed, the court shall take into consideration the
extent to which the services were provided by the paralegal and the
extent of the direction, supervision, and 'responéibilit-y: of the
attorney. -

Comment. The first two sentences of Section 10823 restate without
substantive change the second and third sentences of former Section
910. The third sentence, which is new, makes clear that the
compensation awarded to the attormey for extraordinary services is to
take into consideration the extent to which the services were performed
by the paralegal and the fact that the attorney is responsible for
directing and supervising the paralegal and for the work produced by
the paralegal.
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-~ Memo 88-42 EXHIBIT 8 Study L-2009

»

Phyllis Cardoza 1100 Glendon Avenue, Suite 1529
Independent Legal Assistant Los Angeles. Californic 90024
' (213) 8§79-4174
£13) 208-6087

May 3, 1988 (®13) 8

California Law Revision Commission
4000 Middlefield Road, Suite D-2
Palo alto, CA 94303-4739

Re: Study L-2009 - AB 2841 (1988 Probate Legislation}
Section 12201, Report of Status of Administration

Dear Commissioners:

In the October 8, 1987 comments to the staff draft of July 23, 1987 of
§10950 {pink copy attached) there was a comment by a Red Bluff
attorney suggesting an account be required as a way to show the
condition of the estate when reporting the reasons for delay in
closing the estate. While the minutes for that meeting (yellow copy
attached) don't reflect what the Commission decided on that issue,
apparently that suggestion was not approved.

There is another reason why an accounting should be provided (unless
waived by the beneficiaries} at the time a status report is rendered:
The personal representative may have committed financial improprieties
which should be stopped and corrected before any further time elapses.

Thus, we would suggest adding the following to §12001:*

{b) The report shall be filed with the court. Notice of
hearing of the report shall be given as provided in Section 1220
to persons then interested in the estate, with the addition of
substantially the following language in bold type, all capital
letters: "YOU HAVE THE RIGHT TO PETITION FOR AN ACCOUNTING UNDER
PROBATE CODE SECTION 10950(a)."

(c} On the hearing of the report, the court may order
either of the following:

{1) That the administration of the estate continue for the
time and on the terms and conditions that appear reascnable,
including an accounting pursuant to Section 10950(a), {unless an
accounting is waived under §10954), if the court determines that
continuation of administration is in the best interests of the
estate of or interested persons.

(2) That the personal representative shall petition for
final distribution.

Respectfully submitted, *additi derlined
agditions under.in

PHYLLIS CARDOZA

Executive Vice Chair, Legislative Committee
Probate, Trust and Estate Planning Section
BEVERLY HILLS BAR ASSOCIATION

PC:lc

cc: All members



#L-1027 | o . ps33f
10/08/87
Memorandum B7-79

Subject: Study L-1027 - Accounts (Review of Comments on Tentative
Recommendation)

This summer the Commission distributed for comment its tentative
recommendation relating to distribution and discharge. We have
received the letters attached as Exhibits 1 to 18 that include specific

comments on the recommendation. The comments are analyzed in the

attached draft of the recommendation following the sections to which

they relate.

A nmumber of these 18 letters also include general support for the

recommendation. In addition, we have received several other letters

'-*@"“"4’4«“*‘5’5-’?@@{-1»" o 0 ot i

expressing general approval of the recommendation without further
comment. The persons expressing general support or approval are:

Henry Angerbauer, Concord
wilbur L. Cocats, Poway
Judge William E. Fox, Paso Robles ("I feel that these
amendments will be a great improvement over the old law
e : and will save a lot of time, trouble and expense.") £
Sandra S. Kass, Los Angeles (Exhibit 11}
Richard E. Llewellyn II, Los Angeles {Exhibit 16}
Executive Committee of the Probate and Trust Section of the
Los Angeles Gounty Bar (Exhibit 7) ("With these few
minor exceptions, this Recommendation appears in
excellent form for presentation to the Legislature.") 4
John €. Lyons, San Francisco (Exhibit 10) ("I believe the
proposed changes would be very helpful.™)
Charles E. Ogle, Morro Bay i
Ruth A. Phelps, Burbank (Exhibit 5} !
Jeffrey A. Dennis-Strathmeyer, California Continuing :
Fducation of the Bar (Exhibit 13)
Judge Robert A. Willard, Ventura (Exhibit 9) ("In my opinion
they have substantial merit in both clarification and
improvement of the statutes involved.")
{(Exhibit 9)

Respectfully submitted,

X ~ Nathaniel Sterling
Q Assistant Executive Secretary

-~
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Tentative Recommendation

. relating to

ACCOUNTS
The provisions of existing law governing accountsl are generally
restated in the proposed law without substantive change. There are a
few specific changes worthy of note:

Contents of account. The existing probate acecount includes a

number of items that are of limited walue and fails to reguire some
information that would make the account a more descriptive and useful
document. The proposed law revises the account contents somewhat to
make the probate account morée analoegous to a standard type of balance
sheet.?
The account will include a summary statement of the significant
aspects of the ad.ministraticn.3 The summary _will be supported by
7 schedules that break down each summary jtem into its component parts.
¥or instance, the summary item of receipts might be broken down into
the totals of interest income, dividend income, ‘royalties received, and
zﬁiscellaneous receipts. The exact breakdown will vary, depending on

the nature of the estate. It will be unnecessary to show in the

1. Prob. Code §§ 920-933.

2. The concepts are derived from Craig, California Probate Accounting
Procedures, 39 5. Cal. L. Rev, 316 {1966).

3. The summary includes, in addition to a report of administration, a
statement of property in the estate, receipts, gains and losses on
sales, and other acquisitions and dispositions of property.

-1~
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‘# the personal representative shall produce for inspection and audit by

7

?TiOQOI. On court order, or on. reguest by an interested person

héﬁéjed with the clerk and a copy served on the personal representative,

the court or interested person the documents specified in the order or
request that support an account.

Comment. Section 10901 supersedes former Section 925, extending
the voucher procedure to supporting documents generally.

CROSS—-REFERENCES
Definitions
Interested person § 48
Personal representative § 538

Note, John G. Lyons, San Francisco (Exhibit 10). notes that this
section omits much of the detail of the former voucher provisions.
vHow long should vouchers be retained? Can we withdraw a voucher by
substituting a certified copy?” The Commission replaced the wvoucher
procedure with the court order for production of documents under this
section in order to avoid all this detail and because the voucher
procedure is not used in many counties. Under this section any
supporting documentation should be retained by the personal
representative until an order for final distribution becomes final,
since the order settling an account could possibly be challenged at any
time until then.

The staff has incorporated drafting changes suggested by Mr. Lyons

and by Irving Kellogy, Los Angeles (Exhibit 15).
CHAPTER 2. WHEN ACCOUNT REQUIRED

& 10950, Court—ordered account

10950. (a) On its own motion or on petition of an interested
person, the court may order an account at any time.

{b) The court shall order an account on petition of an interested
person made more than one Yyear after the last account was filed or, 1f
no previous account has been filed, made more than one year after
issuance of letters to the personal representative.

{c) The court order shall specify the time within which the
personal representative must file an account.

' Comment . Section 10950 supersedes portions of the first
sentences of former Sections 921 and 922. The section is subject to
Section 10954 (waiver of account).

et i AT it = = e b 08 ot e =

dl7 | 3 sy

S e e -

o

i
o

X Ay

W

R R s ey




CROSS-REFERENCES
Actions in chambers, Code Giv. Proc. § 166
Defined terms
Interested person § 48
Letters § 52
Personal representative § 58

Note. Rawlins Coffman, Red BIuff (Exhibit 12), suggests that in
addition to the other situations in which an interim account is
regquired, one should be required when reporting the reasons for delay
in distribution under Section 1025.5, We do regquire the report of
Status of administration to “show the condition of the estate.”

Perhaps, as Mr. Coffman Suggests, an account is a more precise way to
“show the condition” of the estate. ;

-

§ 10951. Final account

10951. The personal representative shall file a final account
and petition for an order for final distribution of the estate when

the estate is in a conditisn to be closed.

Comment. Section 10951 supersedes the second sentence of former
Section 922 and is consistent with Section 11640 (petition and order

for final distribution) {to bs draftedj. The section is subject to
Section 10954 (waiver of account),

. CROSS-REFERENCES
Definitions

Personal representative § 58

Note. Rawlins Coffman, Red BIuff (Exhibit 12), observes that a
supplemental account is necessary in almost every probate after final
distribution, and suggests that this be reguired by statute. No
approval by the court or hearing would occcur for the supplemental
account unless requested by an interested distributee.

The Commission has developed a scheme in connection with
distribution and discharge that takes care of after-acquired Property
by sending it in accordance with an omnibus clause in the order for
distribution or on a petition for instructions. The omnibus clause
method is supplemented by  the authority of the court, in an
appropriate case, to require a supplemental account.

8 10952, Account after authority terminated

10952. A personal representative who resigns, is removed from
cffice, or whose authority is otherwise terminated, shall unless court
eXtends the time, file an account not later than 60 days after
termination of authority. If the personal representative fails to so
file the account, the court may compel the account bursuant to Chapter
4 (commencing with Section 11050),
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requirement) with--the—-addition—of but makes express the impiied

requirement impiied in former law that the claim was first be rejected

jn whole or in part.”

Liability of Successors

The staff should develop a proposal dealing with'tﬂe 1iability of
a successor who takes property under the affidavit procedure where
probate is later commenced and the creditor fails to make a claim.
Either this statute or the affidavit procedure‘shculd.'be revised so
that barred creditor claims are not enfdrceable against successors who

take property by affidavit.

] STUDY 1-1027 — ACGOUNTS

The Commission considered Memorandum g§7-79, analyzing comments
received on the tentative recommendation relating to accounts. The
Commission made the following changes in the recommendation.

§ 1090b. Contents of account

The material in subdivision (b) relating to creditor claims should
be replaced by a provision along the following lines.

The account shall include 2 statement of liabilities of
the estate. The statement shall include the following
jnformation concerning creditor claims:

(1) Whether notice to creditors was given under Section
9050. _ '

{2) Creditor claims filed, including the date of flling
the claim, the name of the claimant, and the action taken on
the claim.

(3) As to creditor claims not paid or provided for,
whether the claim is due and the due date, if the claim Is
rejected the date notice of rejection was given, whether the
creditor has hrought an action on the claim, and any property
that is security for the claim by mortgage, deed of trust, or
other lien.

The Comment should mnote that the account may, but is not required
to, include additional information such as a separate account as to
specific gifts, allocation of principal and income, taxable income and

distributable net income, and 2a statement of current value of property

in the estate,
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§ 10951, Final account

The Comment should refer to the avallability of a gu
account on court order,

Pplemental

§ 10954, Walver of account

The requirement of creditor waiver should be deleted from the
section, and a provision added to the effect that_potwithstanding a

waiver, a creditor whose interest has not been satisfied may petition
for an account uvnder Section 10950,

Subdivision (b)(1) shounld be revised to read, "If the person
entitled to payment or disttibution is an adult and competent, by that
person %he-gefaenrentieled—ee—gaymenE—eé—éisésibu%éea."

§ 11000, Fotice of hearing '

This section should require notice of hearing to be given to

creditors who have approved claims that are unpaid in an insolvent
estate,

§ 131001, Contest of account

Subdivision (1), providing for an award of litigation expenses,

should be .revised te make clear that the contestant isg personally

liable for the expenses. The provision should also be revised to
impose personal liability on a pPersonal representative who opposes a
contest without reasonable cause and in bad faith.

§ 11002, Hearing on account

Subdivision (a), providing that the personal Tepresentative may be

examined on cath at the hearing, should be replaced by a provision that
ctorresponds with procedures used at other hearings.

5 11004, Settlement of claim not properly made or allowed

Subdivisien {¢) should be revised to recognize that the personal
Tepresentative may pPay a different amounf than the "true indebtedness"

if necessary to satisfy the claim, and should receive a credit for the
pPayment, ' '
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